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ETATE OF MONTAHA )
BEFORE THE BOAND OF PEREGHHEL APTEALS

LR THE MATTER OF UNFRIR. LARODU I'ISRCTICE HO. 10-81:
ROBETT CUARLES  WALTMIRLE,

LOCAL HG. 1784, COLIMBIN )
FALLS FEDERATION O0F TERCIERS,
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Ho axceptions having heen filed, puvasant Eo ARM 24530, 315,
B0 the Findligs of Fack, Conclusions of Lad and Bebdmmendad
Order issuad on September 14, 1901, by Hearing Bxaminer Jack .
CR ] e g

THEREFORE, this #osrd adopts bhat Pecombended Order i this
matbbay as ite FIMAL ORAENL,.

DATED Lhila r-:ti Hay of Geksber, 1801

BOWRED WF PHIGOHNNEL APFELTA

t.}.;"j;jp;.f WA
dgin Hae 7 f

¥

haltman
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CENTIrICATE 0OF MATLTMNAG
Thi woderd lgned doca earelTy that a true and correct copy

af thile documant wias nailed o tho Eollowing op the 2 day
0f Hovenliar; 194 ;

| Bobeert £. Halbmipe Jupathan B. Spall, Doputy
411 ik Avonus Weok Flalthaml County Attorney
Columbia Fatla, Mr 59912 Flathesd County Coupthoimme

Ealiapall, HY 593201
bt J. Eouhrdada, Soperintendent
sonoogl DIatrict Ho. b
Hox 12510
Columbia Fallas, Mr Ha9id
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HENCHE THE BOARD OF PEASONNEL APTEALS
I'm the matter of uwnfair labor practice No. 1o0-=81:

hobert Charles wWaltmiro

Laoal MNe, l?uu, Coliumbla Fallg

Federation of Taaoliers,
Conpilainant,

FINDINGS GI' FALCT,
CONCLUS 108 OF LAW
AT
NECOMMEHDED ORDER

LU

Columbia Falls School

Gistrict Me. 6
Dufandane,

gk R R @ Rk N meod ok

THEODOCT oW

This unfair labor Pracileoe charge was £iled by Comglalnant
oo Harch 2, 1981 and alleged that Defendant had vislated
19=-21=401{4}) HCA by under wtilizing lilm in his capaclty ag o a
sulmtitute because he had £ilsd a petitlcn with thin Board.
A hearing was econducted in Columbia Falls on mpral 29, lagl
under autharity of 39-31-406 NCA, M. Waltmire rapreeenLed
hirzelf, the Sthool Didtrict was represanted by Hr. Jonathan
B Smith

L1EEUE

The questiom ralved by this chorge bs vhethor Defendont

diseriminated againat Mr. Waltmire bocause he engeged in

activities protoctod by I9-31-401 (4] MTA,

FINDENGS OF FACT

fased an Che substantial evidence on the record, including
the sworn testimonry of wltnesses and the partics® dlipulated
fects, I [ind as follows;

13 Mr. waltmire movid Lo Colunmbia Falls 4n Decenber
of 1878 and began substilute teaching for School District
Hei B oan January of 1979, ODuring six monthe of that yoear he
sarned approiimately BE50.00, The pay for subsbitutes at
st time was §25.00 per day. During the school year vhich
began in September of 1879 he earned about $450.00 At 525,00

per day and, in Bovesber of 193, at $32.50 per day. Durinog
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; thile matter, ke was ealled for substitute guty onoce wheh he

4 wan unavallable. He has baan hired as o substitute an two
ather occasians during that period.

? 2. In the fall of 1979 Mr. Waltplpe reguested that

: bhe School Board negatiato with lhim over pay for substitute

'il' teachers. The board did not pnegotisle with him but inncead

. refecred hin to the Boscd of Pevacnnel Appenls Lor Lhe

3 praopar procadures.  The School Board ralsed substitule pay

- to §32.50 per day elffeclive Nowvenbar 1979,

. = On Febminry 10, 1500 he talked to Me. Soohrada,

o Superintendent of Schenle, who advised him to econtact the

oy Boorad of Merponnel hppeals fegerding proceduras Tof srganising

2 enployees into & undon,. He filed a pebition with this Board

il an March 14, 1560 in an abtempt to organdze substitute

=t teachers. Since that time he has been active in getting pay

£ raises for subsliltubes.

7 s in liie organization eflorte he had po difflculey

5 getbing & list of about A0 pamss fron Lhe Superintendent of

o~ parasns who vorkeéd as aubotitubes for the District. Na ane

ol vt Lhireatensd him during his attempts to aeganlss his

. Fellow wubrtltubey,

;.'-t . 5. The call to Wr, Waltsirve for pubstituce duty dhen

N T Wae not availlable was made before Maroh 2, 1941 ;- the 1o

a% coeaslons upon which he did substitote wers afber thot date.

S B.  The hiring of subatltutes io done by the individual

it dchool principals in the Diotrict, not by the Superintendent.

i The principaly use a liet af names furnished by the Superin-

= tendent.. Mr. Waltnire's nane i6 currently on that list.

— Hone of the priicipals were tald not to lilre him.

- L The sy raime given substitutas ln Hovenber of

= 1979 cavsed more gualified persons to bé placed an bhe
sunsbituta 1ist, Ducing the 1980-81 vear there vere over Si
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i, The principal oF the high echool, whore Hr. waltmire
Primacily cubsatitetes, wtllizes those persons on the List
Based on the recommendation of hig staff. Ope teacher oo
Ehit sbafl reguested that Mc. Waltmire nok b brouglit baek
Ints a particular class becauss he bolicved tha gtudents did
nat respond well to him, OChers oif the teaching ataff at
Lie hlgh school have cammentod ENAT they profer soncanns
obther than Hr. Waltmire,

L1SCUSSION

SeCT1ondS-31=-301{4) HCA prehibils public amployers from
discherging or othovwlse diccriminating againet an employa
Haciise he sigque or £iles an affidavit, petition ar complaint
or qivird tnformation ar ceetlnony under the kAL, Ssaccion
Blal(4} of the Hatinnal Labor Relatione Act is identical to
Lhe Montana proscription.  Becauvse of the similar Languags
2l the twe acts, tho Monbana DBoard of Pergsnpsl hppeals hao
looked to the National Lebor Helations Deard precednnt for
quidance in interpreting title 3%, chaptec 1.

The leading case, at the federal Tavel, interprating

section Blali{4) of the HLIA Ls HLAL v, Sorivener, 405 U.s.

LIV, 8 LERM 2587 (19%2)1. Tho U.%5, Supreme. Court rulipg
there was that an enployec's diecharge of coployees who gava
weltten atatements to an HLRD invoatigakbor, but whe lied not
flled & chorge or testified at o Formal Iedring, conatltuted
a-violation af the Act, The Caurt went an to-glbate, "The
Aclk's Teference in Section Bfald4) to an smployea Wwho lag
filod clhurges or given testimony, could be Tend gtrietly and
confinad Ln its reach to formal chiarges and formal teat imany .
[t can ales be fead more brosdly. On taxtual annl;nls
nlone, the precence of the preceding wokds * Lo dincharge oc
othervige diverininpte' revesls, we think, particularly by
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pitord bigad reatherc than nairrew probdaction to Che amployea.

In © & W Buper Marknta, Inc. V. HLRE, OB LREM 3311

(1078] the ¥. 5. Court of Appenls for the Yeh Cirteuit Hplield
Ak BLEB finding than an esployer violated Sections d{a){a)
ol the LMAR when it rediced three enployess' working hours,
despite the esmployer's contentlen that the redictions were
made because of the employess' decline in parlormance,
because tho avidepce established thet the reduction was made
hacanae of esployess' wunion activities and, in the case of
ann- argloyee, hocauee be testifiod ageinct the amployor ak
an HLBRH hearing on & representation mabter.

In grder to promole the purposa of the Ack ond to
provide public esployies with an open channel (o thie Board,
e federal gourte' interpretaclon of the NLES should be
adapled in Montana; lowever, the presant Sabe dneglnun
furniisl a factual cireumetance under which sech a poalicy
caild b eet forth., The record contains ne evidence that
He. Waltmirals houre as a suhstitute werw reduced becauss he
Filed & gebition With the Board or because he was engoged
in ather protected activity, He, of couroe, testiFied that
he ‘falt hie bours were cedoced for thnt reason) howavar,
there wag nothing placed in evidence to orroborate his
Eastinony. oObwioualy, he belisved o Led been discrinipsted
agalhel becauss of Lle activities as evldenced by the fact
fig filw] this unfair labor prectice charge, (L takes more
than his belisl, however, to prove that the School District
discriminated against him because he rlled n petition with
this Board and was abbempling to organise substitutea. &1l
interances Which conld popeibly be made from the facl blat
hig Bore &s a oubstitute were decreased after the 1979-8b
sehoul yeur were refuted by the teatimony of the high school

principal and other witnesses. The reagons
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. (1} it is now saslar ko get dualified substituten beshiuue
1 thare are nore nasas on Che list weed by Ehe principal, and
. (2] there have been negatlve reactions from the stafr roqadling
3 his Leaching.
3 Ad sdmirtable ag Mr. Wolmnirve's efforte were in getting
= some attention for hile fellow substitutes in the form of an
” increased rate of pay granted by the Doerd and in uplte af |
i the fact thet he sincerely belisved ho had besn diporininagbad
o againet, I am conpellod to conclude that the Schasl DLstrict
o d id nothing te theart his orqanization alforts oor dld Lt
a reduce the nusber of timés he was called hecawse he £iled ;
™ Petibtion linys.
i CONCLUSION OF LW
is (et fendant Columbis Falls School Bdstrict He, & nor its
i d4gentt, afficisls or representatives violated 39=31-90L(4]
it of AU-3E-401{1) Hos,
i HECOMHENDED ORGER
i Unfair labkor practice No. 10-01 io dismlssed.
o | RO LCE
3ot Exceptions Lo thess findings of fact conclusions of law
e and recommended srder pay be Filed within twenty dayo af
. service bhereof. [[ po exceptions ace filed, the recomnended
o order Will becoma the Final order of the board of Poteonrinel
ik hppeale.
- Dated this ifriiday of Septenber, 1581,
27
-9 BOGARD OF PEHSCHNEL APPEALS
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